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History . This UPDATE issue is a reprint of
the original form of this regulation that was
published on 22 May 1969. Since that time,

n o  c h a n g e s  h a v e  b e e n  i s s u e d  t o  a m e n d  t h e
o r i g i n a l .  T h i s  p u b l i c a t i o n  h a s  b e e n
r e o r g a n i z e d  t o  m a k e  i t  c o m p a t i b l e  w i t h  t h e
A r m y  e l e c t r o n i c  p u b l i s h i n g  d a t a b a s e .  N o
content has been changed.
S u m m a r y .  T h i s  r e v i s i o n  i s  p u b l i s h e d  t o
convert regulation to large size format, to
correct mailing addresses of Federal agen-
cies, and to eliminate projects in appendix A
which are no longer current.
Applicability . Not Applicable.
P r o p o n e n t  a n d  e x c e p t i o n  a u t h o r i t y .
Not Applicable.
A r m y  m a n a g e m e n t  c o n t r o l  p r o c e s s .
Not Applicable.
S u p p l e m e n t a t i o n .  L o c a l  s u p p l e m e n t a t i o n

of this regulation is prohibited except upon
approval of the Chief of Engineers.

S u g g e s t e d  I m p r o v e m e n t s .  T h e  p r o p o -
nent agency of this regulation is the Office of
the Chief of Engineers. Users are invited to
send comments and suggested improvements
on DA Form 2028 (Recommended Changes
to Publications and Blank Forms) to Chief of
Engineers, ATTN: ENGRE–MC, Department
of the Army, Washington, DC 20315.

D i s t r i b u t i o n .  A c t i v e  A r m y ,  A R N G ,  a n d
USAR: To be distributed in accordance with
DA Form 12-9 requirements for Installations
A R ,  D  ( C O N U S ,  U S A R A L ,  U S A R H A W ,
USARSO) (quan rqr block No. 263).
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1. Purpose
This regulation sets forth basic policies and principles governing
determinations to be made regarding deductions from State or local
taxes or assessments on the interest of lessees in or with respect to
Wherry housing projects under the jurisdiction of the Department of
the Army and the Atomic Energy Commission.

2. Definitions
For the purpose of this regulation the following definitions apply:

a. Wherry Housing. Housing insured under the provisions of Ti-
tle VIII of the National Housing Act in effect prior to 11 August
1955. (Act of 8 August 1949, 63 Stat. 570, as amended; 12 U.S.C.
1748 et seq.).

b. Lessee. Individual, corporation, or other entity leasing site
from Federal Government for operation of Wherry housing project.

3. Scope
This regulation applies to all Wherry housing projects whether or
not situated on land leased from the Federal Government.

4. Statutory authority
Section 511 of the Housing Act of 1956 (70 Stat. 1110, note follow-
ing 42 U.S.C. 1594). By amendment of the National Housing Act
the Congress provided that nothing contained in the provisions of
Title VII of the National Housing Act, supra, in effect prior to 11
August 1955, or any related provision of law will be construed to
exempt from State or local taxes or assessments the interest of a
lessee from the Federal Government in or with respect to any prop-
erty covered by a mortgage insured under such provisions of Title
VIII. It was further provided, however, that no such taxes or assess-
ments (not paid or encumbering such property or interest prior to 15
June 1956) on the interest of such lessee should exceed the amount
of taxes or assessments on other similar property of similar value,
less such amount as the Secretary of Defense or his designee deter-
mines to be equal to any payments made by the Federal Govern-
ment to the local taxing or other public agencies involved with
respect to such property, plus such amount as may be appropriate
for any expenditures made by the Federal Government or the lessee
for the provision or maintenance of streets, sidewalks, curbs, gutters,
sewers, lighting, snow removal, or any other services or facilities
which are customarily provided by the State, county, city or other
local taxing authority with respect to such other similar property.

5. Effect
Since State and local taxes imposed upon the interest of lessees in
Wherry housing projects would normally affect rentals paid by mili-
tary personnel and civilian employees of the military departments,
the Congress has, in effect, provided such taxes may not exceed
State and local taxes imposed upon property similar to Wherry
projects less the deduction authorized by section 511, Housing Act
of 1956, supra.This deduction is based upon payments made by the
Federal Government to the local taxing or other public agencies
involved with respect to the Wherry project and expenditures made
by the Federal Government or the lessee for the provision of serv-
ices and facilities which are customarily provided by the State or
local taxing authority with respect to other similar property.

6. Delegation of authority
Section 511, Housing Act of 1956, supra, authorizes the Secretary
of Defense or his designee to determine the amount of the deduc-
tions. This authority with respect to Wherry housing under the
jurisdiction of the Department of the Army and the Atomic Energy
Commission has been delegated, in turn, to the Secretary of the
A r m y ,  t o  t h e  D e p u t y  C h i e f  o f  S t a f f  f o r  L o g i s t i c s ,  a n d  t o  t h e
designees listed in appendix A. Hereafter, in this regulation, the
determination of deductions will be referred to as a “section 511
determination” and a deduction in connection therewith will be
referred to as a “section 511 deduction.”

7. Applicability
Section 511 deductions are applicable only as to taxes and assess-
ments paid or encumbering the Wherry housing project or interest of
the lessee on or after 15 June 1956.

8. Deductions
Each designee listed in appendix A with respect to Wherry housing
projects under his jurisdiction will, for each tax year, take the
actions described below in preparing section 511 determinations.
Such of the information resulting from these actions as is appropri-
ate may be entered on the tax analysis form appearing in appendix
D which may be used in making the determination, if desired.

a. Determine, with the assistance of the lessee, where required,
the amount of all permissible deductions for—

(1) Services and facilities provided by the military department or
the lessee.

(a) Services may include, but are not limited to, the maintenance
of streets, sidewalks, curbs, gutters, sewers, lighting, snow removal,
fire and police protection, or any other services which are customar-
ily provided with respect to similar property by the State, county,
city, or other local governmental agencies. Determination of deduc-
tions for provision of such services will be based on all relevant
considerations; the amounts of deductions may be computed as the
actual cost or the portion of the local government’s budget generally
attributable to such services.

(b) Facilities may include, but are not limited to, streets, side-
walks, curbs, sewers, lighting, or any other facilities which are
customarily provided with respect to similar property by the State,
county, city, or other local government agencies. Determination of
annual deductions for provision of these facilities will be based on
all relevant considerations including amortization of capital cost
based on the anticipated useful life of the facility.

(c) In the event the lessee fails to cooperate by furnishing data,
concerning expenditures by the lessee for relevant services and
facilities, such data are available from the local offices of the Fed-
eral Housing Administration.

(2) Payments made by other Federal agencies for services and
facilities.

(a) Services.
1. Payments for services in this category are made principally

under the School Assistance Program in Federally affected areas;
the U.S. Office of Education which administers this program has
agreed to furnish entitlement data for school districts receiving pay-
ments relating to Federal aid for education itself (under Public Law
8 7 4 ,  8 1 s t  C o n g r e s s )  ( d  b e l o w )  f o r  s c h o o l  c h i l d r e n  r e s i d i n g  i n
Wherry projects upon request. If dependents residing in a Wherry
project attend schools supported by a taxing authority in whose
jurisdiction the dependents do not reside and school payments are
made to the education agency responsible for such schools, the
payments may be considered expenditures with respect to taxes or
assessments levied by the taxing authority which would otherwise
be required to furnish such schooling. Payments to local educational
agencies made under Public Law 874, 81st Congress (d below) are
reported by the Department of Health, Education, and Welfare on a
fiscal year basis (1 July-30 June). If the tax period is a different 12-
m o n t h  p e r i o d ,  e . g . ,  a  c a l e n d a r  y e a r ,  c o r r e s p o n d i n g  a d j u s t m e n t s
should be made in the Public Law 874 data. Example: If the tax
period is calendar year 1957, the proper deduction for payments
made under Public Law 874 would be the total of one-half the fiscal
year 1957 payments and one-half the fiscal year 1958 payments
reported by Department of Health, Education, and Welfare. Except
for the mentioned adjustments, Public Law 874 data, as reported by
the Department of Health, Education, and Welfare, will be utilized
in unaltered form. Requests for this information must identify the
Wherry projects for which information is desired by FHA project
number(s), project name, location, and number of units; requests
should be in writing and should be addressed to the Chief of Engi-
neers, ATTN: ENGRE–M, Department of the Army, Washington
DC 20315.
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2. If payments are made or services are provided by other Fed-
eral agencies, appropriate deductions will be made therefor. Infor-
mation as to the cost of or grants for such services may be obtained
directly from the servicing agency.

(b) Facilities.
1. Payments for facilities in this category are made principally

under the School Assistance Program of the U.S. Office of Educa-
tion. That office has agreed to furnish information as to the amount
of entitlements to Federal grants to aid in the construction of school
facilities (under Public Law 815, 81st Congress) (d below) for
school districts involved with children residing in Wherry projects.
Requests for this information must be made separately for each
individual Wherry project for which information is desired; each
individual request must identify the Wherry project and must be
addressed as prescribed above. Determination of the annual deduc-
tions for provision of these facilities will be based on all relevant
considerations, including amortization of capital cost in accordance
with local school bonding practices. The total Public Law 815 de-
duction in any year will consist of the sum of the annual deductions
for payments made under Public Law 815 prior to the beginning of
the tax year for which the section 511 determination is being made
and the prorated annual deductions for payments made under Public
Law 815 during the tax year for which the section 511 determina-
tion is being made.

2. Payments for other facilities in this category were made under
the Defense Housing and Community Facilities Act of 1951 (65
Stat. 293), as amended (42 U.S.C. 1591 et seq.). Appendix B con-
tains a list of community facility projects developed under that Act.
If it is known or believed that a Wherry project is served by one or
more of these facilities, determination of appropriate tax deductions
therefor will be made only after verification with the Director, Land
and Facilities Development Administration, Department of Housing
and Urban Development, 1730 K Street, NW, Washington, DC
20410.

3. If facilities were provided by any other Federal agencies, ap-
propriate deductions will be made therefor. Information as to the
cost of or grants for such facilities may be obtained directly from
the agency involved.

b. Give appropriate consideration to the legality of taxes or as-
sessments on the lessee’s interest under State and Federal law and to
the comparability of such taxes or assessments with respect to those
on other similar property of similar value. Except for determination
of appropriate deductions, the statutory provision gives no authority
to the Secretary of Defense or his designee with respect to the taxes
or assessments imposed upon the lessee’s interest in a Wherry
project. Questions with reference thereto are primarily for resolution
by the lessee with the taxing authorities. However, in view of the
interest of the Army in rentals paid by its personnel, appropriate
designees listed in appendix A, should—

(1) Investigate the validity and propriety of applicable taxes or
assessments, e.g., whether they are being properly imposed under
State constitutions, statutes, and ordinances; whether they exceed
taxes or assessments on comparable property; or whether they prop-
erly reflect factors affecting the leasehold value, such as partial
occupancy, lessened need for the Wherry project because of reduc-
tion of military activities in the installation concerned, or abnormal
depreciation.

(2) Request the Federal Housing Administration to furnish any
available information as to taxes or assessments upon comparable
privately owned housing projects, preferably within the same taxing
jurisdiction as the Wherry project.

(3) Advise the lessee that taxes and assessments on his leasehold
interest may not legally exceed those imposed on similar property of
similar value, less deductions as determined under a above.

c. The period for which section 511 deductions are computed
should correspond to the period of the State or local tax involved.
The tax period, which may be either a calendar year or a fiscal year,
may be ascertained from either the legal counsel available to the
designees authorized to make the determinations (e.g., the staff
judge advocate), the lessee, or the State or local taxing authority.

d .  O c c a s i o n a l l y ,  S t a t e  a n d  l o c a l  t a x e s  a r e  i m p o s e d  u p o n  t h e
leasehold interest by several State or local taxing authorities. A copy
of the invoice or bill for each State or local tax, and a copy of the
budget of such authority, should be obtained from the lessee. The
budget of the local authority is frequently printed on the reverse of
the tax bill, of the budget of such authority, should be obtained
directly from the taxing authority involved, or is otherwise readily
available. Such budget will indicate the nature of governmental
services furnished by the taxing authority in question and may be
obtained from the lessee, the local office of the Federal Housing
Administration, or directly from the local authorities concerned.
Payments made by the Federal Government and expenditures for
services furnished by the Federal Government or the lessee will be
included in a section 511 determination only with respect to the
governmental services customarily furnished by the State or local
taxing authority concerned which imposes a tax upon the leasehold
interest. In this connection, reference is made to a(1)(a)above con-
cerning the valuation of such services generally. In the event that
State and local taxes are imposed by more than one State or local
taxing authority, separate determinations of deductions will be is-
sued with respect to each such State or local authority. Each such
determination will be confined to the Federal payments and Federal
and lessee expenditures related to the governmental services cus-
tomarily furnished by the State or local authority in question. For
example, Federal payments under Public Law 874, 81st Congress
(act of 30 September 1950, 64 Stat. 1100, as amended, 20 U.S.C.
236 et seq.) (a(2)(a)1 above) and the amortized deductible amount
under Public Law 815, 81st Congress (act of 23 September 1950, 64
Stat. 967, as amended, 20 U.S.C. 631 et seq.) (a(2)(b)1 above) may
be utilized as deductions only with respect to State or local taxes
imposed by the local authority furnishing educational services.

e. Section 511 determination should be issued for each tax year
in a timely manner; i.e., prior to the due date for the payment by the
lessee of the State and local taxes involved. Timely issuance will
eliminate such complications as interest and penalties resulting from
late payment of taxes and the filing of claims for refund by the
lessee in the event that taxes in the gross amount are initially paid.
In this latter connection, it is considered that a lessee is entitled to
file a claim for refund in the amount of section 511 determination if
he initially paid the gross amount of the State and local taxes and
State law permits the filing of claims generally for tax refunds with
the local authority concerned.

9. Wherry leasehold interests acquired by the
Government
S e c t i o n  5 1 1  d e t e r m i n a t i o n s  w i l l  n o t  b e  i s s u e d  c o v e r i n g  t a x
periods—

a. Subsequent to acquisition of the leasehold interest by the De-
partment of the Army pursuant to Section 512, Housing Act of 1956
(70 Stat. 1111, 42 U.S.C. 1594a), provided, however, that all exist-
ing tax liens are discharged upon acquisition of the project;

b. During which the leasehold interest is held.

10. Self-determination of Federal and Lessee
expenditures by local taxing authorities
Where the assessed valuation of a leasehold interest is substantially
below that of similar property of similar value in apparent recogni-
tion by the local taxing authorities of Federal and lessee expendi-
tures with respect to the Wherry project, the following procedures
will be followed:

a. The net amount of State and local taxes which might be
imposed should be computed by determining the gross amount of
local taxes payable by the lessee in the event his leasehold interest
was subjected to a full assessment, using similar property of similar
value in the locality for comparison, and subtracting therefrom the
allowable section 511 deductions.

b. In the event the net amount computed according to aabove—
(1) Exceeds the State and local taxes actually imposed upon the

leasehold interest, the determination should be retained in the files
of the designee listed in appendix A as evidence of compliance with
section 511, Housing Act of 1956, supra, and a copy furnished the
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Chief of Engineers, ATTN: ENGRE–M but should not be issued to
the other persons and agencies named in paragraph 12.

(2) Is less than the State and local taxes actually imposed upon
the leasehold interest, the determination of deductions should be
issued.

11. Legal review of proposed determinations
Each proposed section 511 determination should be reviewed by
legal counsel (e.g., the staff judge advocate) for legal sufficiency.

12. Issuance of section 511 determination
Each designee listed in appendix A with respect to Wherry housing
projects under his jurisdiction will transmit the original copy of
completed section 511 determinations to the lessee of the project
involved, and will transmit a copy to—

a. The local taxing authority concerned;
b. The local FHA insuring office, and to the Director, Project

Mortgage Servicing Division, FHA, Department of Housing and
Urban Development, Washington, DC 20411, where a mortgage on
the project is held or insured by the FHA;

c. The U.S. Atomic Energy Commission, Washington, DC 20545
(AEC projects only); and

d. The Chief of Engineers, Department of the Army, ATTN:
ENGRE–M.
Note. Section 511 determinations will not be issued for periods subsequent to
the transfer by the United States to one or more private parties of title to the
Wherry project buildings and the land on which the Wherry project buildings
are located.

13. Improper, invalid, or excessive taxes
If a tax or assessment is considered for any reason to be improper,
invalid, or excessive (para 8), or if legal problems arise concerning
a proposed deduction (para 8), a statement of all pertinent facts and
essential documents should be transmitted through channels to The
Judge Advocate General, ATTN: Chief, Procurement Law Division,
Department of the Army, Washington, DC 20310, for advice.

14. Coordination
Where a State or local authority is taxing a lessee’s interest in Navy
or Air Force Wherry housing, as well as a Department of the Army
project, coordination should be effected with representatives of such
other service prior to final determination of deductions, to avoid
unnecessary disparity.

15. Challenges by State and local authorities of
determinations
In the event that the validity of a section 511 determination is
challenged, or it is anticipated that it will be challenged or not
accorded full force and effect, separate reports of the situation will
be forwarded immediately by the designee listed in appendix A
(through the Commanding General, United States Continental Army
Command, with respect to a project within the conterminous United
States) to The Judge Advocate General, ATTN: Chief, Procurement
Law Division, Department of the Army, Washington, DC 20310.
Such report will include information as to the action, if any, pro-
posed to be taken, and copies thereof will be distributed to—

a. The Secretary of the Navy;
b. The Secretary of the Air Force;
c. The local FHA insuring office, and to the Director, Project

Mortgage Servicing Division, FHA, Department of Housing and
Urban Development, Washington, DC 20411, where a mortgage on
the project is held or insured by the FHA;

d. The U.S. Atomic Energy Commission, Washington, DC 20545
(AEC projects only); and

e. The Chief of Engineers, ATTN: ENGRE–M.

16. Followup actions
I n  e a c h  c a s e  w h e r e  a  s e c t i o n  5 1 1  d e t e r m i n a t i o n  i s  m a d e  t h e
designee listed in appendix A will take followup action to ascertain
whether—

a. The lessee has requested the taxing authority to reduce or
eliminate the tax on the project,

b. The local taxing authority agrees to eliminate or reduce tax
(challenges should be handled as detailed in para 15),

c. The lessee has requested the mortgagee to reduce or eliminate
its tax escrow demands or withhold imposing an escrow,

d. FHA approves the tax escrow adjustment,
e. Rental reduction resulted and if so date of approval of such

reduction by FHA and date the reduced rentals were put into effect
at the project. The results of these followup actions will be entered
o n  t h e  W h e r r y  H o u s i n g  T a x  D e d u c t i o n  A n a l y s i s  ( D A  F o r m
2149–R) for use in computing the determination, if desired. DA
Form 2149–R (image size 12 3⁄8 by 7 inches) will be reproduced
locally on 13- by 8-inch paper. If followup reveals that any of the
anticipated steps leading to a rental reduction are being unduly
delayed or will not be taken, and on which action by higher author-
ity is requested, the situation should be referred to the Chief of
Engineers, ATTN: ENGRE–M, with a full explanation of the sur-
rounding facts.
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Appendix A
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Appendix B
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Appendix C
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Appendix D
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Figure D-1.
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Figure D-1 —Continued
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